
Before the 
State of Wisconsin 

DIVISION OF HEARINGS AND APPEALS 

In the Matter of ##, Student 

v. 

#### [School District] 

DECISION 

DHA Case No. DPI-24-0037 

DPI Case No. LEA-24-0036 

The PARTIES to this proceeding are: 

 ####., Student, by

Attorney Jeffrey Spitzer-Resnick 

Systems Change Consulting, LLC 

430 Sidney Street 

Madison, WI 53703 

spitznick@tds.net 

#### [School District], by 

Attorney Lori Lubinsky  

Axley Attorneys 

2 E. Mifflin St., Ste. 200 

Madison, WI 53703-1767 

Llubinsky@Axley.com 

PROCEDURAL HISTORY 

On December 13, 2024, Attorney Jeffrey Spitzer-Resnick, on behalf of ####
(Parent) and ## (Student), filed a due process hearing request with the Department of Public 

Instruction (DPI) under the Individuals with Disabilities Education Act (IDEA) and Wis. Stats. 

Chapter 115 against the #### [School District]. DPI referred the matter to the Wisconsin 

Division of Hearings and Appeals, and Senior Administrative Law Judge (ALJ) Sally Pederson 

was duly appointed to conduct a hearing. 

mailto:Llubinsky@Axley.com
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On January 10, 2025, a prehearing telephone conference was held with the parties, at 

which the hearing was scheduled for March 4-6, 2025, and the decision deadline was extended 

for cause at the mutual request of the parties. The hearing was held as scheduled on March 4 and 

6, 2025, but due to inclement weather on March 5, an additional day of hearing was held on 

March 12, 2025. Consequently, at the request of the parties, the post-hearing briefing and 

decision deadline were further extended with cause. The decision in this matter is due on April 

29, 2025.  

ISSUES 

1. Did the District illegally restrain and seclude the Student in December 2023?

2. Has the District failed to provide the Student with a free, appropriate public education

(FAPE) since December 2023?

FINDINGS OF FACT 

1. The Student is an eight-year-old (d.o.b. 06/02/2016) child with disabilities who resides in 
the District.

2. From early childhood, the Student did not meet typical developmental milestones and 
exhibited behaviors such as seeking constant stimulus and avoiding being touched. The 
Student was privately evaluated for autism when he was 18 months old. At that time, he 
met two of the three criteria, and it was suggested that he be re-evaluated when older. He 
has been diagnosed with a heart defect and asthma. (Tr. 2, pp. 6-7, 17)

3. The Student struggled during kindergarten, which he attended at #### [Elementary 
School] in the District during the 2021-2022 school year. In September 2021, he and his 
Parents contracted COVID, resulting in his father’s hospitalization and death, which was 
traumatic for the Student and family. (Tr. 2, pp. 9-10, 14-15, 17)

4. The Student did not progress sufficiently to meet kindergarten benchmarks. According to 
his kindergarten report card, the Student “struggle[d] with impulse control, attending to a 
task for more than 5 minutes, making safe and kind choices, and listening and following 
directions.” He was “working hard on making safe choices by keeping his hands to 
himself” and “working hard on learning all upper/lower case letters and letter sounds.” 
As a result, the Parent agreed with the Student’s teacher that the Student should repeat 
kindergarten in 2022-2023. (Tr. 2, pp. 10-11; Student Ex. 1, p. 10)1

1 Hereinafter, references to the Student’s exhibits will be abbreviated as St. Ex., and references to the District’s 

exhibits will be abbreviated as D. Ex. 
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5. During the 2022-2023 school year when he repeated kindergarten, the Student continued 
to exhibit impulsive behaviors at school. Consequently, in the fall of 2022, the District 
referred the Student for a special education evaluation, determined that he met the 
eligibility criteria for autism, and developed an initial individualized education program 
(IEP) for him. (St. Ex. 1, pp. 13-33; Tr. 2, p. 293)

6. The Student’s November 15, 2022 IEP contained one goal, which related to behavior. The 

goal stated, “[The Student] needs to develop strategies to engage appropriately and safely 

in his general education classroom so that he can improve in all content areas.” The IEP 

called for the Student to receive special education/specially designed instruction on 

“behavior/social regulation” for 15 minutes, four times per week, in the special education 

classroom. Supplementary aids and services included four hours daily of “adult support” 

to be provided in the special education and regular education classrooms and four hours 

daily of “location outside of the classroom when feeling overwhelmed or unsafe.” While 

that latter component is confusingly written, the record shows it refers to the Student 

potentially being removed from the regular education classroom for up to four hours 

daily. The IEP included the related service of an occupational therapy telehealth 

consultation for 15 minutes once per month. (St. Ex. 1, pp. 41-42)

7. The Student’s March 17, 2023 progress report noted that he was not making progress 
toward his annual IEP goal, was making “unsafe choices,” including hitting and biting 
friends and staff, and was not attending “specials” (art, music, and gym).  The Student’s 
May 30, 2023 progress report stated that he had a “much better” second quarter and was 
touching others much less. Nevertheless, the Student was spending very little time in the 
regular education classroom with his peers, as the report stated he was “attending 
classroom functions for approximately 30 minutes per day over two time periods” and 
was “periodically attending gym with support for approximately 10 minutes.” The special 
education teacher confirmed that the Student was removed to a separate setting with a 
one-on-one aide when not attending classroom functions during his second year of 
kindergarten. (St. Ex. p. 47; Tr. 2, pp. 296-297, 299)

8. The Student attended first grade at #### [Elementary School] in the District during the 
2023-2024 school year.

9. According to District records, District staff began using physical restraint and seclusion 
on the Student as of November 8, 2023, in response to his conduct that included hitting 
staff, throwing items such as books and food, biting, kicking, running, and spitting. (St. 
Ex. 2)

10. The hearing record contains 13 “Seclusion/Physical Restraint Reporting” forms related to 
District staff restraining and/or secluding the Student between November 8 and December 

14, 2023. The reports show that seclusion and/or physical restraint was used
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on at least 18 occasions, in that some of the reports references more than one incident. 

For example, the November 17 report references two periods of seclusion and/or 

restraint, the November 20 report references four different periods of seclusion and/or 

restraint, and the November 21 report includes references to two periods of seclusion 

and/or restraint. Id. 

11. Twelve of the 13 reports are not fully filled out and most do not specify whether it was

restraint or seclusion that was used on the Student. Some of the reports contain vague

information, such as describing the Student’s conduct as “unsafe behaviors” or “unsafe

behavior in the bathroom.” #### [District Administrator/Special Education Director]
acknowledged at the hearing that the report forms were not fully completed. (St. Ex. 2; Tr.

3, pp. 28, 30, 32-34)

12. The District has acknowledged that it did not provide the Parent with copies of the

seclusion/physical restraint reports within three business days of any of the incidents and

that the seclusion room had a lock on the door. #### [District Administrator/Special
Education Director] also acknowledged that she failed to train staff who worked with the

Student on the use of physical restraint and seclusion. She eventually trained the staff in

December 2023 and January 2024. (St. Ex. 5, pp. 133-134; Tr. 2, p. 352; Tr. 3, p. 25, 46,

55-57)

13. #### [District Administrator/Special Education Director]testified that she called or texted

the Parent about some of the Student’s behavioral incidents that resulted in seclusion or

restraint. The Parent testified that #### [District Administrator/Special Education
Director] contacted her and informed her about some of the Student’s behaviors, such as

hitting a teacher in the face and eloping, but did not inform her that the District physically

restrained or secluded the Student. (Tr. 2, pp. 148-151; Tr. 3, pp. 25-26)

14. On November 20, 2023, the District held an IEP team meeting. The Invitation to the IEP

meeting indicated the purpose of the meeting was the annual development of the

Student’s IEP. The Parent did not attend the IEP meeting. The special education teacher

followed up with the Parent and sent her a copy of the IEP after the meeting. (D. Ex. 3, p.

49; Tr. 2, p. 34)

15. The November 2023 IEP stated that the Student was exhibiting “severe aggressive and

violent behaviors that pose a significant risk to both peers and staff” which “are serious

enough to warrant removal from the general education setting for the entire day due to

safety concerns.” Further, “[the Student’s] removal from the general education classroom

limits his direct access to the curriculum that is being taught to his peers,” and “[his]

2 In July 2024, the District hired #### [District Administrator/Special Education Director] to replace the outgoing District
Administrator. During the 2023-2024 school year, #### was the District's Special Education Director. She continues to serve in 
that role, as well as serving as the 7th through 12th grade Principal, in her current position as the District Administrator.(Tr. 3, p. 
6)
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behavioral challenges are impeding his academic progress as he is missing out on key 

instruction and opportunities for skill development.” (D. Ex. 3, pp. 56, 58) 

16. When describing the Student’s present level of academic achievement and functional

performance in the November 2023 IEP, the special education teacher stated that, “[The

Student has a difficult time with social and emotional skills. He has difficulty keeping his

hands safe and often put his hands on other students including hitting and choking. His

social relationships are strained because of these behaviors. Because [the Student] is not

in the general education setting he is missing out on instruction with his peers, he is

currently behind in reading.” His regular education teacher also indicated that the Student

was behind in reading and was performing at grade level in math. The IEP contained a

chart showing that the Student placed at the 14th percentile in reading and the 61st

percentile in math. (D. Ex. 3, pp. 55-56)

17. The IEP team did not add a reading goal or any academic goal to the Student’s IEP. The

IEP’s one behavioral goal was revised to state, “[The Student] needs to develop behavior

and coping strategies in order to address his impulsive behaviors to facilitate a safe and

successful integration into the general education setting.” The baseline information

related to the goal indicated that the Student currently was attending class in the regular

education setting for less than 10% of the day, was not participating in “specials” (art,

music, library, gym), and was eating lunch with his peers in the cafeteria two out of five

days per week. (D. Ex. 3, pp. 61-62)

18. The amount of special education/specially designed instruction remained the same in the

November 2023 IEP as in the initial 2022 IEP, namely, 15 minutes four times weekly of

“Social Emotional Learning” to be provided in the special education setting. The

November 2023 was revised to include 20 minutes of adaptive physical education

services three times weekly. The IEP called for several supplementary aids and services,

including but not limited to:  one-on-one support from a paraprofessional all day on a

daily basis in the special education and regular education settings; use of sensory tools,

such as noise cancelling headphones, weighted lap blanket, and stress ball/fidget; and,

once again, “location outside of the classroom when feeling overwhelmed or unsafe” with

both the amount and frequency listed simply as “daily.” (D. Ex. 3, pp. 63-64)

19. The November 2023 IEP continued the Student’s full-time placement at ####
[Elementary School] in the District. However, the IEP stated that the District was

considering the possibility of a half-day school schedule for the Student because the “full

day schedule is not effectively meeting [the Student’s] needs both academically and

behaviorally.” (D. Ex. 3, p. 65)

20. The IEP team did not conduct a functional behavioral assessment or develop a behavioral

intervention plan at the November 20, 2023 IEP meeting. (D. Ex. 3)
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21. Prior to receiving the November 2023 IEP, the Parent was unaware that the Student had

been almost completely removed from the regular education setting on a daily basis in

first grade. The Parent testified that the Student did not exhibit aggressive behaviors, such

as hitting, biting, and choking, towards other children outside of school, at friends’

homes, or when participating in wrestling. (Tr. 2, pp. 37, 40-41)

22. A few days after receiving the IEP, the Parent called the #### [District Administrator/
Special Education Director] to discuss her concerns about what was stated in the IEP,

particularly regarding the Student’s behaviors, his removal from the regular education

setting, and the possibility of him receiving only half-day education services. ####
[District Administrator/Special Education Director] told the Parent that the Student was

eloping a lot and was very physical and aggressive towards other students. #### [District
Administrator/Special Education Director] did not inform the Parent that the Student was

being physically restrained by staff or placed in a seclusion room. (Tr. 2, pp. 34-42)

23. Around Thanksgiving, the Student told the Parent that he had been dragged down a hall,

pushed into a wall, and locked in a closet at school. The Parent thought the Student was

“being dramatic” and “telling a story” because she assumed none of that would happen at

school. However, around December 10, 2023, the Student told the Parent that the light in

the closet hurt his head and made him feel sick. The Student’s remarks about the light in

the closet were believable to her because the Student did not know that a light could

trigger a seizure, which he has had in the past, so the Parent asked #### [District
Administrator/Special Education Director] about why the Student would say he was

locked in a room by himself. #### [District Administrator/Special Education Director]
then told the Parent that the Student had been spending most of his school day in room

107, saying that he was removed from the regular classroom to that room for his safety.

#### [District Administrator/Special Education Director]did not inform the Parent that the

Student was physically restrained and sometimes placed in the seclusion room, which is a

small office in the corner of room 107. (Tr. 2, pp. 48-50)

24. The Parent subsequently asked the Student more questions about room 107, and he told

her that the room he was locked in was in room 107. On December 12 or 13, 2023, the

Parent took the Student to school and asked #### [District Administrator/Special
Education Director] to see the room that the Student told her about. #### [District
Administrator/Special Education Director] told her that the Student had been spending all

day in room 107 with an aide because his behaviors had been getting worse. ####
[District Administrator/Special Education Director] took the Parent and Student to room

107, which was a nearly empty classroom with a table and two small chairs in the middle

of the room and a beanbag chair in the corner. There was a paper streamer on the table,

but no other sensory devices. The Student pointed out the small 6’ by 8’ office in the

corner of room 107, and the Parent noticed it had a yellow light that was different than the

other lights in the classroom. #### [District Administrator/Special Education Director]
said that the Student had been complaining to staff about the light and that it would be

changed. (Tr. 2, pp. 52-57)
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25. On December 14, 2023, #### [District Administrator/Special Education Director] called

the Parent and told her that staff had to physically restrain the Student that day at school

because of his behavior. The Parent told #### [District Administrator/Special Education
Director] that she would send the Student back to school on the condition that he would

not be placed in seclusion and that staff would call family members to pick the Student up

if he was out of control. The next day, the Student told the Parent that #### [District
Administrator/Special Education Director] and the principal had put him in seclusion

again because he tried to run away. (Tr. 2, pp. 57-62)

26. On December 19, 2023, the District completed a 2 ½-page functional behavioral

assessment based on indirect and existing data and created a behavioral intervention plan

for the Student. (D. Exs. 4 and 5)

27. On December 21, 2023, the Parent showed up at the school early to pick the Student up to
take him to a neurology appointment and found him sitting in the administrative front

office. The Student told her that he was still being placed in the seclusion room. The

Parent then decided not to return the Student to school in the District. (Tr. 2, pp. 64-65)

28. The Parent did not receive copies of the District’s Seclusion/Physical Restraint reports for

the Student until she requested them in late December 2023 or early January 2024. (Tr. 2,

p. 48)

29. On January 5, 2024, the District convened an IEP team meeting to determine the Student’s

continuing placement. However, the IEP team did not revise the Student’s IEP or issue a

new placement determination. The District discussed homebound instruction that included

providing tutoring to the Student and, until the tutoring began, the District provided the

Student with instructional materials to do on his Chromebook. At the request of the

Parent, the District hired a behavioral consultant to observe and provide feedback about

the Student and his needs. (D. Exs. 6 and 7; Tr. 3, pp. 74-75)

30. The District provided two hours per day of tutoring to the Student at the #### Library

from January 29, 2024 until April 4, 2024. The tutoring was planned by his teacher and

special education case manager and was provided by a paraprofessional. (Tr. 3, pp. 93-94)

31. In response to a complaint filed with the District by the Parent on January 29, 2024, the

#### [District] School Board asked its then-retained law firm to conduct an investigation

of the District’s use of physical restraint and seclusion of the Student. An attorney from

the law firm conducted a thorough investigation and determined that District staff had

failed to comply with and fully implement School Board policy on the use of seclusion

and physical restraint with students, including failings in the areas of training,

documentation, staff debriefing, notifying the parent, preparing of the seclusion space, and

possibly reporting. The investigator’s written report also referred to violations or lack of
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compliance with state laws and DPI memos on the use of seclusion and restraint of 

students and students with disabilities. (St. Ex. 5; Tr. 1, pp. 44-46) 

32. Specific violations noted by the investigator in his written report included the following:

• other than #### [District Administrator/Special Education Director], most staff who

worked with the Student and who were involved in restraining and secluding the

Student had not been trained on the use of physical restraint and seclusion;

• the seclusion and physical restraint forms were not properly and fully filled out by

staff, including #### [District Administrator/Special Education Director], except for

one form that was properly completed by [###] Principal;

• the seclusion and physical restraint forms were not provided to the Parent within three

business days of the incidents and were not provided to the Parent until later when she

requested the forms;

• all use of physical restraint of the Student by District staff was not documented on the

forms, including two occasions when the then-District Administrator [####] dragged

the Student down the hall by his feet and/or ankles (noting that, even if the Student

enjoyed being dragged down the hall, as alleged, it was improper); and,

• the seclusion room had a lock on the door, which is prohibited by state law.

(St. Ex. 5; Tr. 1, pp. 48-50, 52-63, 68)

33. On March 15, 2024, the District provided a Notice of Response to an Activity Requested

by a Parent. In that document, the District acknowledged that it needs to provide

compensatory education services to the Student “related to the provision of FAPE for the

2023-24 school year, and in particular, during the period of Homebound Instruction” and

stated that the IEP team “will determine the appropriate compensatory education to

provide [the Student].” To date, the District has not provided compensatory education to

the Student. (D. Ex. 8, p. 88)

34. On April 2, 2024, the District convened an IEP team meeting to review and revise the

Student’s IEP and offer him placement at #### [Private School] in Madison, Wisconsin.

#### [Private School] is a private school that serves students with behavioral challenges,

and school districts pay tuition for students to attend when they place a student there. The

Parent and her attorney attended the IEP team meeting, and the Parent agreed with

placement at #### [Private School] . #### [Private School] staff also attended and

participated in the IEP team meeting. Two behavioral goals and an adaptive physical

education goal were added to the IEP. In addition, the amount of special education/

specially designed instruction was increased to 30 minutes of social emotional learning

twice daily, 15 minutes per day of direct instruction, and 45 minutes twice per week of art

therapy. The IEP also required the District to provide transportation services for the

Student to attend #### [Private School] . (D. Exs. 9 and 10; Tr. 1, p. 137; Tr. 2, p. 74)
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35. On May 21, 2024, the District held an IEP team meeting to review the Student’s needs and

progress at #### [Private School] and add extended year services (ESY) for the Student

over the summer at #### [Private School]. The IEP team did not indicate that ESY was

being provided to the Student as compensatory education services. The IEP team added an

academic goal to the Student’s IEP related to increasing his reading level. (D. Ex. 11)

36. When the Student began at #### [Private School], staff were primarily focused on his

behavior, ensuring that he not elope, and increasing his time in the classroom. (Tr. 1, pp.

146-147) The Student also exhibited physical aggression, resulting in #### [Private
School] staff using physical restraint to address the behavior. (St. Ex. 18)

37. In August 2024, the Student’s progress report from #### [Private School] showed that he

had “emerging” progress towards his three behavioral goals and his academic reading goal

and was “achieving” his adaptive physical education goal. Per #### [Private School]
achievement levels, “emerging” represents less than “progressing” and “achieving” but

more than “introducing” or “no progress.” (St. Ex. 9; Tr. 1, pp. 143-148)

38. In October 2024, the Student’s progress report from #### [Private School], showed that he

made “no progress” towards his academic reading goal and one of his behavioral goals but

was“progressing” on two other behavioral goals and “achieving” his adaptive physical

education goal. (St. Ex. 14)

39. #### [Private School] did not assess the Student’s reading level when he arrived at the

school and relied on information provided by the District, which indicated the Student was

reading at Level B with adult support. The Student’s teacher at #### [Private School] ,
who is both a regular education and special education teacher, testified that the reading

level information provided by the District was incorrect. The teacher, ####
[Private School teacher], stated that working with the Student showed that he was not at

Level B because he did not know all letter sounds. As a result, the Student struggled and

refused to work on reading, so she had to backtrack with him significantly in order for him

to cooperate and make progress in reading in the last few months. #### [Private School
teacher] has not seen the Student’s reading level regress since he has been at #### [Private
School]. (Tr. 1, pp. 177-178, 216-217, 219-220, 222-223, 241, 243, 246, 252)

40. #### [Private School]staff have seen progress in the Student’s behavior and a decrease in

his dysregulation and physical aggression, particularly since January or February 2025.

(Tr. 1, pp. 183-184, 227-228)

41. #### [Private School] staff believe that the Student, overall, has made progress at ####
[Private School] and has made progress towards his behavioral goals and in academics.

#### [Private School] is addressing the Student’s reading deficits through a new direct

instruction intervention program piloted by the Student’s teacher, which is like a fast path
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program to catch up students who are struggling with reading. (Tr. 1, pp. 174-175, 208, 

246) 

42. As of March 4, 2025, #### [Private School] staff did not believe that the Student was

ready be transitioned out of #### [Private School] and back to the District. (Tr. 1, pp.

180-181)

43. With regard to transportation services, the District attempted to hire a driver to transport

the Student to and from #### [Private School] but was and continues to be unsuccessful

in that regard, despite the job posting remaining active. Accordingly, the District

contracted with ### [Bus Contractor] to transport the Student. On occasion, especially

during the summer of 2024, ### [Bus Contractor] picked up the Student late in the

morning, causing the Student to be stressed and the Parent late for work, or has dropped

the Student off late after school, causing him to be tired and the Parent worried about his

whereabouts. (Tr. 2, pp. 74-80, Tr. 3, p. 103-106)

44. In addition to problems with ### [Bus Contractor], the Parent is concerned that the 90 to

100-minute commute from her home to #### [Private School] is too long of a drive that

exhausts the Student. (Tr. 2, pp. 82-83)

45. On December 13, 2024, the Parent, by her attorney and on behalf of the Student, filed a

request for a due process hearing against the District.

DISCUSSION 

Jurisdiction 

The undersigned ALJ has authority to preside over this due process proceeding pursuant 

to Wis. Stat. § 115.80(2). 

Burden of Proof 

The U.S. Supreme Court has ruled that the burden of proof in an administrative hearing 

challenging an IEP is on the party seeking relief. Schaffer v. Weast, 546 U.S. 49, 62 (2005). As 

the complainants in this matter, the burden of proof is on the Parents of the Student. The burden 

of proof is a preponderance of the evidence. Wis. Stat. § 115.80(5)(b). 

Seclusion and Physical Restraint of the Student 

Wisconsin Statute § 118.305 governs the use of seclusion and physical restraint of 

children, including children with disabilities, in Wisconsin public schools and private schools at 

which a public school district has placed a student. The law states that a school district employee 

may use seclusion and physical restraint on a student only if the student’s behavior presents a 
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clear, present, and imminent risk to the physical safety of the student or others and it is the least 

restrictive intervention feasible. Wis. Stat. §§ 118.305(2)(a) and (3)(a). There are other 

conditions applicable to and prohibitions applicable to the use of seclusion and physical restraint, 

including but not limited to:  the duration of the seclusion is only as long as necessary to resolve 

the clear, present, and imminent risk to the physical safety of the student or others; no door 

connecting to the seclusion room is capable of being locked; and the degree of force used and the 

duration of the physical restraint do not exceed the degree and duration that are reasonable and 

necessary to resolve the clear, present, and imminent risk to the physical safety of the student or 

others. Wis. Stat. §§ 118.305(2)(e) and (f) and (3)(c). 

The statute also contains provisions related to notifying a student’s parent, sending a 

report to the parent, school board, and DPI, and debriefing employees involved in the incident. 

Wisconsin law requires that, whenever a school district employee uses seclusion or physical 

restraint on a student at school, the school principal or designee shall: 

• as soon as practicable, but no later than one business day after the incident, notify the

student’s parent of the incident and of the availability of a written report;

• within two business days after the incident, prepare a written report containing the

student’s name, the date, time and duration of the incident, a description of the

incident, including the student’s actions before, during, and after the incident, and the

names and titles of the employees present during the incident;

• within three business days of the incident, send the written report of the incident to

the student’s parent;

• meet with employees who participated in the incident to discuss various aspects of the

incident, including how to prevent the need for seclusion or physical restraint;

• annually, submit a seclusion and physical restraint report to the school board, and the

school board shall annually submit the same or similar report to DPI.

Wis. Stat. §§ 118.305(4)(a)-(c).

In addition, no employee may use physical restraint on a student at school unless the 

employee has received training that covers several components related to the use of physical 

restraint, positive behavioral supports and interventions, conflict management, etc. Wis. Stat. § 

118.305(6). 

Further, the statute contains special requirements related to students with disabilities. 

Specifically, the second time that seclusion or physical restraint is used on a student with a 

disability within the same school year, the student’s IEP team shall convene as soon as 

practicable after the incident, but no later than 10 school days after the incident. The IEP team 

shall review the student’s IEP and revise it as the team determines necessary to ensure: 

• the IEP includes appropriate positive behavioral interventions and supports and other

strategies to address the behavior of concern; and
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• the interventions, supports, and other strategies included in the IEP relate to a

behavior that resulted in the use of seclusion or physical restraint on the student are

based on a functional behavioral assessment of that behavior.

Wis. Stat. §§ 118.305(5)(a) and (b).

The evidence shows that District staff used seclusion and physical restraint on the 

Student at least 18 times between November 8 and December 14, 2023. (St. Ex. 2) The evidence 

on the record is insufficient to prove that the District also used seclusion and/or physical restraint 

on the Student after December 14, 2023, in that the Student’s brother was not sure if he saw the 

Student restrained at school in November or December 2023, and another student heard the 

Student scream on December 20, 2023, but did not see if the Student was being physically 

restrained or secluded at the time. (Tr. 1, pp. 256-257, 26-30, 39) The Student’s hearsay 

statements to his Parent that the District continued to seclude him after December 14, 2023 

certainly may be true, but without corroboration, they lack sufficient reliability to prove that he 

was secluded after December 14, 2023. 

The District has acknowledged conduct that constituted violations of the law related to its 

use of physical restraint and seclusion on the Student in November and December 2023. Namely, 

other than a form completed by #### [Principal], its seclusion/physical restraint forms were not

fully filled out with all required information; the forms were not provided to the Parent within 

three business days after the incident; most staff who were involved in physically restraining and 

secluding the Student had not been trained by the District on the use of physical restraint and 

seclusion; and the seclusion room had a lock on the door. (Tr. 2, p. 352; Tr. 3, pp. 25-26, 28, 46; 

St. Ex. 5) Further, the record shows that all instances of employees using physical restraint on 

the Student were not documented on the report forms, employees did not meet to debrief on all 

required topics after using physical restraint or seclusion, and the District may not have provided 

accurate physical restraint and seclusion reports to the school board and DPI. (St. Ex. 5; Tr. 1, 

pp. 52-63, 68) 

Based on these reporting deficits and violations, it is not clear from the record if District 

staff used seclusion and physical restraint only when the Student’s behavior presented a clear, 

present, and imminent risk to the physical safety of the Student or others, if it was the least 

restrictive intervention feasible, and if the degree of force used and duration of the physical 

restraint did not exceed what was reasonable and necessary to resolve a clear, present, and 

imminent risk to the physical safety of the Student or others. 

In addition, after the second documented incident when District staff used physical 

restraint or seclusion on the Student, the IEP team did not convene as soon as practicable or 

within 10 school days to review and revise the Student’s IEP for the purpose of ensuring that the 

IEP included appropriate positive behavioral interventions, supports, and other strategies, based 

on a functional behavioral assessment of the Student’s behavior during the incidents.  
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According to District records, staff used physical restraint and seclusion on the Student 

three separate times on November 8, 2023. (St. Ex. 2, pp. 88-90) An IEP team meeting was held 

on November 20, 2023, which may have been within 10 school days of November 8, 2023. 

However, there is no evidence that the November 20, 2023 IEP team meeting was convened as a 

result of two incidents of using physical restraint and seclusion on the Student and to ensure that 

the IEP contains positive behavioral interventions, supports, and other strategies to address the 

behavior of concern, based on a functional behavior assessment of the Student’s behavior that 

led to the restraint and seclusion. Rather, the written invitation to the IEP meeting indicated the 

purpose of the meeting was the annual development of the Student’s IEP. (D. Ex. 3, p. 49) The 

District did not inform the Parent that the IEP team meeting was being held to address two 

instances of physical restraint and seclusion being used on the Student.  

At the November 20, 2023 IEP meeting, the IEP team did discuss and include the use of 

sensory tools in the IEP. (D. Ex. 3) However, the evidence does not show that those supports and 

strategies were based on a functional behavior assessment of the Student’s behavior that led to 

the restraint and seclusion on November 8, 2023. In fact, the IEP team did not complete a 

functional behavioral assessment of the Student until December 19, 2023. (D. Ex. 4) 

District staff continued to physically restrain and seclude the Student after November 8 

and through at least December 14, 2023, despite not having held a statutorily required IEP team 

meeting to review and revise the Student’s IEP for the purpose of ensuring that the IEP included 

appropriate positive behavioral interventions, supports, and other strategies, based on a 

functional behavioral assessment of the Student’s behavior during the incidents. 

A preponderance of the evidence shows that the District violated Wis. Stat. § 118.305 by 

its employees’ physical restraint and seclusion of the Student in November and December 2023. 

However, in light of Wisconsin’s one-year statute of limitations related to filing a due process 

hearing request, this finding of violation is limited to December 13, 2023 and after. Here, the 

evidence shows that the District violated provisions of Wis. Stat. § 118.305 in its physical 

restraint and seclusion of the Student on December 14, 2023.  

Free, Appropriate Public Education 

The IDEA requires that all children with disabilities are offered a free, appropriate public 

education (FAPE) that meets their individual needs.  20 USC § 1400 (d); 34 CFR § 300.1.  In 

Endrew F. v. Douglas Co. Sch. Dist. RE-1, 137 S.Ct. 988 (2017), the U.S. Supreme Court ruled 

that the IDEA requires a school district to offer an IEP that is reasonably calculated to enable a 

child to make progress appropriate in light of the child’s unique circumstances.  

December 2023 

Here, the District not only violated provisions of Wis. Stat. § 118.305 in its physical 

restraint and seclusion of the Student on December 14, 2023, but #### [District Administrator/
Special Education Director] also admitted to the 
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Parent that the Student had been spending full school days in room 107 with an aide due to his 

aggressive behaviors. Room 107 was a nearly empty classroom with no peers present. When the 

Parent saw the room in mid-December 2023, there were no sensory tools present for the Student, 

as required by his November 2023 IEP, other than one paper streamer. The Student was not 

being educated with regular education peers or with peers in a special education classroom.  

Removing the Student to room 107 was not consistent with the Student’s November 2023 

IEP, which stated that the Student would receive 15 minutes four times weekly of “Social 

Emotional Learning” in the special education setting and one-on-one support from a 

paraprofessional all day in both the special education and regular education settings. In placing 

the Student in room 107 all day, the District may have been relying on the supplementary service 

in his IEP that referred to “location outside of the classroom when feeling overwhelmed or 

unsafe” with both the amount and frequency listed as “daily” (which is an unclear and incorrect 

statement of amount). (D. Ex. 3) Either way, removing the Student from the regular education 

and special education classrooms all day and placing him in an empty classroom with an aide 

and no peers did not enable the child to make progress appropriate to his unique circumstances. 

This constituted a denial of FAPE to the Student, which will be considered as of December 13, 

2023, due to Wisconsin’s one year statute of limitations.  

January 2024 to April 3, 2024 

In January 2024, after the Parent removed the Student from school, the District provided 

the Student with instructional materials to work on at home on his Chromebook. From January 

29, 2024 until April 4, 2024, the District provided the Student with two hours per day of tutoring 

at the ### [Library]. The District did not revise the Student’s IEP and placement to reflect this

homebound instruction and tutoring. Even though the Parent removed the Student from school, it 

does not negate the District’s responsibility to provide the Student with FAPE. The meager 

educational services that the District provided to the Student in January 2024 until April 4, 2024 

were not reasonably calculated to enable the Student to make appropriate progress and, thus, did 

not provide the Student with FAPE. The District acknowledged that it owes the Student 

compensatory education services for the period of homebound instruction, but to date, it has not 

provided such services. 

April 4, 2024 to Present 

Since April 4, 2024, the Student has been receiving his education at the #### [Private 
School]  pursuant to his April 2, 2024 IEP, which placed him at #### [Private School]. The

Parent and her attorney attended the IEP meeting, and the Parent agreed to the Student’s 

placement at #### [Private School] . The Student’s May 21, 2024 and November 19, 2024 IEPs

have continued his program and placement at #### [Private School].

Although the Parent admits that #### [Private School] is an appropriate placement for the

Student, she argues that it is not providing him with FAPE because of the long commute to 



DHA Case No. DPI-24-0037 

DPI Case No. LEA-24-0036 

Page 15 

#### [Private School City] , the problems that have occurred with transportation services

provided by the District, the negative influence of other behaviorally challenged students at #### 
[Private School] , and the Student’s regression or lack of progress in reading. She asks that he

attend #### [Private School] four days a week and receive private tutoring in reading one day a

week. 

The Parent’s arguments are not compelling. It is true that the commute from the 

Student’s home to #### [Private School]  takes approximately 90 to 100 minutes, which is a long

and tiring van ride for the Student. Even though the commute may impact the Student if he is 

especially tired or stressed, this downside is not significant enough to override the 

appropriateness of #### [Private School] or constitute a denial of FAPE. The Parent and the

District looked for other schools that the Student could attend, such as #### and #### [nearby 
school districts], but they would not accept the Student. (Tr. 2, p. 63) Furthermore, the District

has consistently looked for a driver for the Student but has ben unable to find one to take the job. 

#### [ Bus Contractor] has had problems picking the Student up and dropping him off late.

While these difficulties are understandably frustrating for the Parent and Student, they do not 

rise to the level of constituting a denial of FAPE to the Student.  

#### [Private School] is a specialized school with therapeutic programming designed to

exclusively educate children with behavioral problems. Of course there are other behaviorally 

challenged students at #### [Private School], but the Student also exhibits aggressive and

challenging behaviors. #### [Private School] staff credibly testified that the Student’s

dysregulation, eloping, and aggressive behaviors have reduced and his ability to work in the 

classroom have improved since he has been at #### [Private School]. This is despite him being

educated with peers who also experience behavioral problems.  

Finally, the evidence does not show that the Student has regressed in his reading ability 

since attending #### [Private School]. Rather, Ms. Cohen, the Student’s teacher at #### [Private 
School], credibly testified that the Student’s reading level information that was provided by the

District was inaccurate and that he was actually at a lower level. After working with the Student, 

it was clear to #### [Private School Teacher] that the Student was not actually reading at Level

B. Therefore, she reduced his baseline to make it accurate, which did not mean that he had

regressed in reading. The Student is clearly behind in reading. However, #### [Private School]
staff credibly testified that, with his improved ability to attend in the classroom and control his

behavior, the Student has started to make progress academically at #### [Private School]. In
addition, #### [Private School Teacher]  is piloting a new direct instruction intervention program

designed to catch up students who are struggling with reading. Finally, according to ####
[Private School's]  Education Director, while it is important to hone in on the Student’s reading

skills to achieve progress, it could be problematic for the Student to lose the

“traction” he has achieved at #### [Private School]  if he was removed from school one day per

week to provide him with outside tutoring in reading.

The evidence on the record does not show that the District has failed to provide the Student with 

FAPE while attending #### [Private School]  from April 4, 2024 to the present.
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All of the arguments presented by the parties were considered by the undersigned ALJ. 

An administrative decision-maker “is not required to make findings that respond to every issue [a 

party] raised in its request.” Peace Lutheran Church & Acad. v. Vill. of Sussex, 2001 WI App 

139, ¶ 33, 246 Wis. 2d 502, 631 N.W.2d 229.  

CONCLUSIONS OF LAW 

1. The undersigned ALJ has authority to preside over this matter, pursuant to Wis. Stat. §

115.80(2) and the IDEA, and to order corrective action, including compensatory

education, appropriate to address the needs of the child. 34 CFR § 300.141(b)(1).

2. The District violated provisions of  Wis. Stat. § 118.305 in its physical restraint and

seclusion of the Student on December 14, 2023.

3. The District failed to provide the Student with a free, appropriate public education from

December 13, 2023 until April 4, 2024.

4. The Student is entitled to receive compensatory education services from the District to

compensate for the above-referenced denial of FAPE.

ORDER 

IT IS HEREBY ORDERED THAT: 

The District forthwith convene the Student’s IEP team, including the Parent, to 

determine when and how the District should provide the Student with compensatory 

education services for the school days from Decedmber 13, 2023 until April 4, 2024 

that the District did not provide FAPE to the Student and develop an IEP that 

requires the District to provide those compensatory education services in a manner 

reasonably calculated to appropriately meet the Student’s educational needs and 

unique circumstances. 

Dated at Madison, Wisconsin on April 29, 2025. 

WISCONSIN DIVISION OF HEARINGS AND APPEALS 

4822 Madison Yards Way, 5th Floor North 

Madison, Wisconsin 53705-5400 

EMAIL: Sally.Pederson@wisconsin.gov  

By: ______________________________________ 

Sally Pederson 

Senior Administrative Law Judge 

mailto:Sally.Pederson@wisconsin.gov
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NOTICE OF APPEAL RIGHTS 

Any party aggrieved by the attached decision of the administrative law judge may 

file a civil action in the circuit court for the county in which the child resides or in 

federal district court, pursuant to Wis. Stat. § 115.80(7), 20 USC § 1415, and 34 

CFR § 300.512. The court action must be filed within 45 days after service of the 

decision by the Division of Hearings and Appeals. 

It is the responsibility of the appealing party to send a copy of the appeal to the 

Director of Special Education, Special Education Team, Department of Public 

Instruction, 125 South Webster Street, Madison, WI 53703. The Department of 

Public Instruction will prepare and file the record with the court only upon receipt 

of a copy of the appeal. The record will be filed with the court within 40 days of the 

date that the Special Education Team at the Department of Public Instruction 

receives the appeal. 

 




